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ment, relying instead on a prior Supreme
Court case, First Iowa Hydro-Electric
Coop. v. FPC, 328 U.S. 152 (1946).
Under First Iowa, the activities left for
state regulation are limited to proprietary
uses of water for irrigation or municipal
purposes. The court interpreted this holding as supporting the proposition that
federal regulation preempts state regulation ir. all other areas of hydroelectric
power.
The Board is considering an appeal
of the decision to the U.S. Supreme
Court, based upon the apparent inconsistency of the California v. United
States and First Iowa holdings.
Last February, the United States government filed suit against WRCB and
the San Francisco Regional Water Quality Control Board (Regional Board).
The case, U.S. ex rel. Dep 't of the Navy
v. San Francisco Regional Water Quality
Control Board, No. 89-0598 JPV (N.D.
Cal.), seeks a judicial declaration that
the Regional Board acted improperly
when it refused to issue a water quality
permit for the Navy. The Navy had
applied to the Regional Board for a
water quality certification pursuant to
section 401 of the Clean Water Act. The
Army Corps of Engineers required the
certification before issuing a dredging
permit for the Navy's proposed mooring
facility at Hunter's Point Annex in San
Francisco Bay. The Regional Board denied the application because the Navy
refused to provide environmental information about its project in accordance
with the California Environmental Quality Act (CEQA). The Navy initially alleged that the Regional Board could not
condition the certification on compliance
with CEQA. The amended complaint
charges that only the State WRCB is
entitled to deny the application, rather
than the Regional Board. A hearing on
WRCB's motion for summary judgment
was scheduled for October 26.
In United States and State of California v. City of San Diego, No. 881101-8 (S.D. Cal.), the Sierra Club was
recently granted intervenor status, which
entitles it to participate in settlement
negotiations between the federal Environmental Protection Agency (EPA), state
water quality officials, and the City of
San Diego. (See CRLR Vol. 9, No. 3
(Summer 1989) p. 116 and Vol. 9, No. 2
(Spring 1989) p. 110 for background
information.) The Sierra Club offered
suggestions to reduce the flow of wastewater into the city's sewage system. The
Club contends this reduction would thus
eliminate the need for a new sewage
plant in the South Bay, and would make
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the cost of upgrading the present sewage
system in San Diego more affordable.
These suggestions were taken under advisement; at this writing, negotiations
between the parties are still continuing.
RECENT MEETINGS:
At its September 21 meeting, the
Board adopted two orders proposing
Temporary Urgency Changes in Point
of Rediversion. The orders allow the
federal Bureau of Reclamation and the
Yuba County Water Agency to temporarily divert water from the State Water
Project (SWP) to the Kern National
Wildlife Refuge and the Grasslands
Water District, respectively.
The Bureau requested a diversion of
8,200 acre-feet of water from the SWP
to the Refuge for wintering migratory
waterfowl. Water for the Refuge, ordin-

arily provided by transfers from the
Bureau's Central Valley Project, is unavailable this year between September
and December due to the recent drought
conditions.
The Yuba County Water Agency requested a diversion of 30,000 acre-feet
of water from the East Bay Municipal
Utility District, for delivery to the Grasslands area near Los Banos to support
migratory waterfowl. After the migration
is over, the water is to be released into
the San Joaquin River system to support
salmon migration.
FUTURE MEETINGS:
Workshop meetings are generally held
the first Wednesday and Thursday of
the month. For exact meeting times and
locations, contact Maureen Marche at
(916) 445-5240.

INDEPENDENTS
AUCTIONEER COMMISSION
Executive Officer: Karen Wyant
(916) 324-5894
The Auctioneer and Auction Licensing Act was enacted in 1982 (AB 1257,
Chapter 1499, Statutes of 1982) and established the California Auctioneer Commission to regulate auctioneers and auction businesses in California.
The Act was designed to protect the
public from various forms of deceptive
and fraudulent sales practices by establishing minimal requirements for the
licensure of auctioneers and auction businesses and prohibiting certain types of
conduct.
The Auctioneer and Auction Licensing Act provided for the appointment of
a seven-member Board of Governors,
composed of four public members and
three auctioneers, to enforce the provisions of the act and to administer the
activities of the Auctioneer Commission.
Members of the Board are appointed by
the Governor for four-year terms. Each
member must be at least 21 years old
and a California resident for at least five
years prior to appointment. In addition,
the three industry members must have a
minimum of five years' experience in
auctioneering and be of recognized standing in the trade.
The Act provides assistance to the
Board of Governors in the form of a
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council of advisers appointed by the
Board for one-year terms. In September
1987, the Board disbanded the council
of advisers and replaced it with a new
Advisory Council (see CRLR Vol. 7,
No. 4 (Fall 1987) p. 99 for background
information).
Licensee Board member Vance Van
Tassell was recently reappointed to
another four-year term by Governor
Deukmejian. Additionally, Stephen
Grove, a licensee from Los Angeles, was
appointed to replace S.M. "Sandy" Hochman, whose second term on the Board
expired. Finally, public members Howard
"Gus" Hall and Duayne Eppele were
also reappointed for another four-year
term by Governor Deukmejian.
MAJOR PROJECTS:
Enforcement Program. Private investigators continue to inspect and investigate licensees about whom complaints
are filed with the Commission. Over 160
field inspections and investigations were
initiated prior to June 30. (See CRLR
Vol. 9, No. 2 (Spring 1989) p. Ill and
Vol. 9, No. I (Winter 1989) p. 97 for
background information.) The investigators spent approximately 60% of their
time on compliance checks and 40% on
complaint investigations. Results of the
investigations are now being prepared
for referral to the Attorney General's
Office. The Commission will seek disci-
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plinary action against several licensees
for participating in false bidding practices which include "shill" or "ghost"
bids, as well as false advertising. The
Commission plans to revoke the licenses
of the involved licensees, and may further refer the cases for possible civil or
criminal action. The current focus of the
investigators has shifted from inspections
to investigations, and all investigators
are watching the newspapers for auction
advertisements.
For the new fiscal year (as of October), three licenses have been revoked,
one license has been suspended, and
actions are pending against two auction
companies and eight auctioneers for failure to pay consignors an alleged amount
totalling over $258,000. The number of
complaints filed with the Commission
has increased 23% over the last fiscal
year. The most common complaints concern the practice of people in the audience bidding on behalf of the owner
simply to raise prices (shill) and the
misrepresentation of goods. Major problem areas continue to include failure to
post an 18" x 24" sign at the main
entrance (see CRLR Vol. 9, No. 3 (Summer 1989) p. 117 for background information); failure to enter into a written
contract which meets the requirements
of Business and Professions Code section
5776(k) before the auction between the
auctioneer and the consignor; failure to
post or distribute the terms and conditions of the auction; and failure to disclose minimums or the fact that the
owner of an item reserves the right to
bid to the audience.
Monitoring of Advertisements. The
Commission continues to address problems associated with misleading advertisements regarding "estate sales." (See
CRLR Vol. 9, No. 2 (Spring 1989) p.
111 for background information.) At its
August 4 meeting, the Board voted to
define the term "estate sale" to mean a
sale of goods belonging to a deceased
person. At a future meeting, the Board
will discuss whether this definition must
be adopted through rulemaking in order
to be enforceable, and restrictions on
use of the term in auction advertising.
Executive Officer Karen Wyant plans to
look in part to the South Carolina statute for guidance; that statute provides
that if the term "estate sale" is used,
advertising must specify whose estate,
and any items not a part of the estate
must be specifically listed.
RECENT MEETINGS:
The Board addressed the problem of
owner bidding and reserves at its May
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I 9 meeting. The Commission's current
view is that a general statement at the
beginning of an auction that the sale of
some items is subject to owner bidding
and/ or a reserve constitutes sufficient
disclosure to the audience of these sale
conditions. The problem is that the audience does not know which of the items
is on reserve, making the disclosure meaningless. Executive Officer Wyant stated
her opinion that owner bidding, without
specific disclosure, is fraudulent and
should be prohibited. The Board decided
to consider a new interpretation which
would require an auctioneer to disclose,
prior to the sale of an item, whether the
sale of that item is subject to owner
bidding or a reserve.
Also in May, the Board was informed
that several surety bond companies have
recently cancelled numerous bonds and/
or have increased the cost of bonds. The
Commission will attempt to compile a
list of bonding companies and insurance
brokers, but will not endorse any specific
company since this would be a conflict
of interest.
At its August 4 meeting, the Board
continued its discussion on the use of
the terms "minimum" and "reserve" by
licensees. (See CRLR Vol. 9, No. I (Winter 1989) p. 97; Vol. 8, No. 4 (Fall 1988)
p. 111; and Vol. 8, No. 2 (Spring 1988)
p. 113 for complete background information.) Executive Officer Wyant explained
there is agreement on the following
issues: (I) the terms "minimum" and
"reserve" mean basically the same thing
to the public-that is, the item will not
be sold below an established price; (2) a
licensee may not impose a minimum or
reserve on an item without the consent
of the owner of that item; (3) if a minimum or reserve is imposed, it must be
announced prior to the beginning of the
auction; and (4) a licensee may not announce an item as "sold" unless it has in
fact been sold to a new owner. Wyant
also restated the unresolved issues discussed at the May 4 meeting-whether a
general announcement at the beginning
of an auction that the owner has reserved
the right to bid is a meaningful disclosure, and whether owners should be
allowed to bid on their own items at all.
Ms. Wyant presented a draft regulation for the Board's consideration: "Pursuant to Section 5776(0), when an item
is offered for sale at an auction with
reserve pursuant to section 2328 of the
Uniform Commercial Code, the auctioneer shall disclose to the bidding audience that the owner has reserved the
right to bid on that item immediately
prior to requesting or receiving the first

bid on that item. When a bid is made by
or on behalf of the owner of such items,
the licensee shall clearly disclose at the
time that the bid is made and before
acknowledging the next bid that such
bid has been made by or on behalf of
the owner of the item."
Licensees in the audience objected to
the draft regulation, stating that problems might occur if numerous items at a
particular auction are subject to reserve.
For example, the auction would take
much longer to complete, and the auctioneer might have difficulty in keeping
track of all the items. The Board made
no motions on the draft proposal; thus,
discussion on this matter will continue
at future Board meetings.
Also on August 4, the Board discussed storage auctions-a prominent advertisement displays the name of a major
moving and storage company and gives
the reader the impression that abandoned
goods will be auctioned. In actuality,
the goods are not abandoned but have
been brought into a leased site for the
auction. The Commission may address
this problem at future meetings.
The state of Alabama has requested
reciprocity from the Commission. The
California statute allows reciprocity if
another state's requirements for licensing
are at least as stringent as those in effect
in California. The Commission determined that Alabama's license requirements are much more stringent than
California's and that a reciprocity agreement should be set up with Alabama.
At the same time, the Commission will
request reciprocity from Alabama for
California licensees.
FUTURE MEETINGS:
January 5 in Sacramento.

BOARD OF CHIROPRACTIC
EXAMINERS

Executive Director: Vivian R. Davis
(916) 445-3244
In 1922, California voters approved
an initiative which created the Board
of Chiropractic Examiners (BCE). The
Board licenses chiropractors and enforces professional standards. It also approves chiropractic schools, colleges, and
continuing education courses.
The Board consists of seven members,
including five chiropractors and two public members.
MAJOR PROJECTS:
Regulatory Changes. On July 20, the
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